From: Cora, Lori

To: "Vrooman Gary L"

Cc: Koch, Kristine; Sheldrake, Sean

Subject: Oregon Hazardous Waste -- pesticide rule -- ARAR question
Date: Monday, April 13, 2015 4:40:39 PM

Attachments: OR_PesticideRuleAndWasteDesignationClarification.pdf

EW__OPR ODEQ letter.pdf

Hello, Gary. Hope all is well. As EPA continues to develop the Portland Harbor Feasibility Study and
the cleanup alternatives, we would like some clarity on DEQ’s view of its application of Oregon solid
and hazardous waste regulations as they may relate to placement of dredged material in an in-
water disposal facility. Attached is previous correspondence we have gotten from DEQ regarding
the HWIR rule and its application to dredged material taken from the Arkema site. This
correspondence is clear that its hazardous waste characterization and disposal requirements would
apply to any upland disposal outside the jurisdiction of a 404 permit or permit under MSPA.  But
leaves in question whether a CDF authorized by a CERCLA ROD is “subject to a permit that has
been issued under Clean Water Act

(CWA) section 404 or the Marine Protection, Research and Sanctuaries Act (MPRSA)”. Also,
in earlier discussions about the Port of Portland’s design of the CDF, DEQ indicated it may see that
its solid waste regulations may have some application to an in-water disposal site even though the
material being placed in the CDF is contaminated media and would be meeting the substantive
criteria of Section 404 of the Clean Water Act.

Our questions are:

1. Does DEQ view an in-water CDF or other type of in-water disposal facility authorized by a
CERCLA ROD and designed and constructed to meet the substantive requirements of
Section 404 of the Clean Water Act as meeting the substantive conditions of Oregon’s HWIR
exemption to hazardous waste characterization and disposal requirements? If not, can you
explain why not and provide the hazardous waste regulations DEQ would apply to an in-
water disposal facility?

2. Would DEQ apply its pesticide residue rule to Arkema dredged sediment if placed in an in-
water disposal facility authorized by a CERCLA ROD?

3. What Oregon solid waste regulations, if any, does DEQ believe are applicable or relevant and
appropriate to the design and management of an in-water disposal facility selected under a
CERCLA ROD?

As EPA is currently considering the screening of technologies, including disposal options, and
developing the remedial alternatives for further 7 criteria analysis, we would appreciate your
responses as soon as possible, but at least by early May. Thanks. If you have questions or wish
to discuss our request, please don’t hesitate to call me.

Lori Houck Cora | Assistant Regional Counsel
U.S. Environmental Protection Agency | Region 10
P: (206) 553.1115 | F: (206) 553.1762 | cora.lori@epa.gov

Follow @EPAnorthwest on Twitter! https://twitter.com/EPAnorthwest
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Department of Environmental Quality

O r e g O n Northwest Region Portland Office

2020 SW 4ﬂ1 Avenue, Suite 400

john A. Kitzhaber, MD, Governor Portiand, OR 97201-4987
{503) 229-5263

FAX (503) 229-6945

February 20, 2014

Mr, Sean Sheldrake

U.S. Environmental Protection Agency
1200 Sixth Avenue

Suite, 900, M/S ECL-110

Seattle, Washington 98101

Re:  Dispute of EPA Comments, Arkema Inc. Portland Facility
Oregon Pesticide Rule and Waste Designation

Dear Mr. Sheldake:

Thank you for the opportunity to clarity DEQ’s November 20, 2008 letter regarding the State
application of the Hazardous Waste Management Requirements (HWIR) Rule, the State of
Oregon Pesticide Residue Rule, and the need to manage the dredged material as State of Oregon
only hazardous waste. In a January 24, 2014 letter, Legacy Site Services LLC (LSS), agent for
Arkema Inc., invoked dispute resolution for seven issues referenced in the U.S. Environmental
Protection Agency (EPA) January 10, 2014 letter related to the Administrative Order on Consent
for Removal Action entered into by Arkema Inc. and EPA. One of the disputed issues relates to
EPA’s interpretation of the November 20, 2008 letter (copy attached). Following the LSS notice
of dispute, EPA requested that DEQ provide a position on the dispute related to DEQ’s
November 2008 letter.

As noted on our November 20, 2008 letter, DEQ adopted the HWIR rule in 2003. The rule
excludes dredged sediments from the definition of hazardous waste, under certain circumstances,
and it also explains the circumstances where the exemption does not apply to dredged sediments
and the dredged sediments must be managed as hazardous waste. The DEQ Nov. 20, 2008 letter
states that the HWIR exclusion applies to both federal and State of Oregon only pesticide residue
hazardous waste. The letter does not address any other situation. If dredged sediment containing
a State of Oregon only pesticide residue hazardous waste is managed upland outside of the
jurisdiction of a Clean Water Act Section 404 permit or a Marine Protection, Research and
Sanctuaries Act section 103 permit, it must be managed consistent with DEQ requirements for a
State of Oregon only hazardous waste. Should you require any additional clarification, please do
not hesitate to contact me at (503) 229-5072 or Obrien. Audrey(@deq.state.or.us.

Audrey O’Brien, Manager
Environmental Partnerships Section
DEQ Northwest Region

Sincerely,

Cc:  Keith Johnson, DEQ NWR, Johnson.Keith{@deq.state.or.us
Matt McClincy, DEQ NWR, McClincy.Matt{@deq.state.or.us











O Department of Environmental Quality
re gon Northwest Region Portland Office
2020 SW 4™ Avenue, Suite 400

Theodore Kulongoski, Governor Portland, OR 97201-4987
(503) 229-5263

FAX (503) 229-6945
TTY (503) 229-5471

November 20, 2008

Sean Sheldrake

U.S. Environmental Protection Agency
1200 Sixth Avenue, ECL-111

Seattle, Washington 98101

Re: Clarification of Oregon State Listed Hazardous Waste - Pesticide Residue
Rule

Dear Mr. Sheldrake:

Since our discussions concerning whether DDT-containing sediment adjacent to the Arkema
Portland facility is subject to management as a State —Only hazardous waste, the Department of
Environmental Quality (DEQ) Hazardous Waste Program has provided the following
clarification.

Application of HWIR

DEQ adopted the federal Hazardous Remediation Waste Management Requirements (HWIR-
media rule) in October 2003. The rule excludes dredged sediments from the definition of
hazardous waste, under certain circumstances. DEQ will also apply this exclusion to State-only
hazardous wastes. Under this rule, dredged material should generally be managed in one of the
following two ways:

1) If the dredged material is subject to a permit that has been issued under Clean Water Act
(CWA) section 404 or the Marine Protection, Research and Sanctuaries Act (MPRSA) section
103, Resource Conservation and Recovery Act (RCRA) Subtitle C requirements do not apply.
The dredged material is not hazardous waste.

2) If the dredged material disposal is not subject to a CWA section 404 or MPRSA section 103
permit, RCRA Subtitle C requirements may apply. For example, if dredged material were to be
disposed in an upland facility with no runoff or return flow to waters of the United States, this
material would not be under the jurisdiction of the CWA or MPRSA and therefore would be
subject to RCRA Subtitle C if it meets the definition of a RCRA hazardous waste.





If you have any questions, please contact me at (503) 229-5538.

Sincerely,

Matt McClincy
Project Manager
Portland Harbor Section

cc: Jim Anderson, DEQ NWR
Mike Kortenhof, DEQ NWR
Todd Slater, LSS
Steve Parkinson, Groff Murphy

DEQ-DCI
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From: Peterson, Lance

To: Cora, Lori
Subject: FW: OPR ODEQ letter
Date: Monday, April 13, 2015 2:03:57 PM

Hi Lori, here’s the DEQ e-mail you had trouble opening.

Lance

From: MCCLINCY Matt [mailto:MCCLINCY.Matt@deq.state.or.us]
Sent: Monday, February 24, 2014 1:32 PM

To: 'Sheldrake, Sean'

Cc: Peterson, Lance; Cora, Lori; OBRIEN Audrey

Subject: RE: OPR ODEQ letter

Sean,

On pages 5 - 8 of their January 24, 2014 letter, LSS is disputing EPA’s interpretation of
the DEQ’s Nov. 2008 letter which you outline in your September 18, 2013 clarification.
DEQ’s feedback is:

1. Ifthe dredged sediment is managed in-water, subject to the restrictions
identified, the dredged sediment is not hazardous waste.

2. Ifthe dredged sediment is managed upland, characterization is needed to verify
if hazardous waste rules apply.

DEQ does not read LSS’s Jan 14, 2014 letter as disputing the need to characterize the
sediment. On page 8 of their letter, LSS notes that the “waste characterization program
will include all necessary testing to determine if the sediment is a RCRA characteristic
hazardous waste”. LSS also needs to determine if the sediment is an Oregon defined
hazardous waste.

As previously noted, it is understood that sediment adjacent to Arkema contains DDT-
manufacturing waste (i.e., pesticide residue). DEQ interprets this to mean that sediment
adjacent to the site contains a pesticide residue if the DDX concentrations are above
anthropogenic background levels in upstream sediments. Existing EE/CA sediment
characterization data is probably sufficient to make this determination.

You ask the question, is DEQ’s position that if dredged material from Arkema is to be
disposed of in an upland landfill, they will need to sample it, characterize it and if it
meets the State’s definition of a Pesticide Residue then it will need to be disposed of in a
RCRA C landfill?

Oregon Administrative Rules 340-109 address management of hazardous waste
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containing pesticide residues. If the pesticide residue is to be managed in a landfill, per
OAR 340-109-0010(4)(a) it has to be managed in a RCRA Subtitle C hazardous waste
facility meeting the requirements of Division 100 to 106 and 142; or

(b) A permitted RCRA Subtitle D facility meeting the requirements of OAR 340 Division
94 provided either the applicable land disposal concentration-based standards in 40
CFR 268.40 are met for waste pesticide containing any pesticide active ingredients(s)
listed in 40 CFR 261.33(e) and (f), or if standards do not exist, the waste do not fail the
“Department of Environmental Quality Aquatic Toxicity Test,” whereby a representative
sample of a pesticide residue exhibits a 96-hour aquatic toxicity LC 50 equal to or less
than 250 mg/L.

[ am around this afternoon. Let me know if you have any questions.

Matt McClincy

Oregon Department of Environmental Quality
Northwest Region

2020 SW Fourth Ave., Suite 400

Portland, Oregon 97201-4987

Phone 503-229-5538

Fax 503-229-6945

From: Sheldrake, Sean [mailto:sheldrake.sean@epa.gov]
Sent: Monday, February 24, 2014 9:20 AM

To: MCCLINCY Matt

Cc: Peterson, Lance (PetersonLE@cdmsmith.com); Cora, Lori
Subject: OPR ODEQ letter

Good morning Matt,

Thanks for your recent letter on the OPR issue at Arkema. Unfortunately it looks like it says the
same things as your earlier letter and doesn’t address LSS’ dispute issue regarding future
characterization if the pesticide residue waste if managed upland. Is DEQ’s position that if dredged
material from Arkema is to be disposed of in an upland landfill, they will need to sample it,
characterize it and if it meets the State’s definition of a Pesticide Residue then it will need to be
disposed of in a RCRA C landfill? Can you see if we can get a written position addressing the issue of
what characterization the state law requires for upland disposal?

Much appreciated.

Fyi, first informal dispute meeting tomorrow with LSS.
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Sean Sheldrake, Unit Diving Officer, RPM
EPA Region 10, 1200 Sixth Ave., Suite 900
Seattle, WA 98101

206.553.1220 desk

206.225.6528 cell

http://yosemite.epa.gov/r10/cleanup.nsf/sites/ptldharbor
http://www.epa.gov/region10/dive/

Like us on Facebook! https://www.facebook.com/EPADivers
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